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1 S I e An organization seasoned in 


the technique of stock transfers by thirty- 


eight years of experience; 


2ND: Equipment and quarters 


(in the heart of New York’s financial dis- 
trict) for transfer of corporate securities and 
keeping of stock records, as modern as this 


morning’s daybreak; 


I ot e Those are just two of the 


qualities The Corporation Trust Company 
offers as Transfer Agent for YOUR com- 
pany’s securities. There are other advan- 


tages, too. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regulation, 


or taxation of business corporations. It will be mailed regularly, 
postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, 


a special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representatives in corporated under the Banking Law of 
en territory of the United New York, and The Corporation 
States and every province of Canada Trust Company, inco: 
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Washington, these companies: Jersey, with combined eavets always 
approximating a million dollars: 
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Maryland “Interstate Business” Registration 


In connection with the unique 
provisions of the Maryland law 
found in Chapter 504, Laws of 
1937, requiring the registration of 
“every foreign corporation doing 
* * * interstate or foreign busi- 
ness in this State,” the following 
views, found in an opinion of the 
Attorney General of Maryland, 
dated November 4, 1937, will be 
of interest in a consideration of 
these registration requirements: 


“We are of the opinion that 
a foreign corporation doing only 
interstate or foreign business is 
not réquired to register, if it is not 
doing business in this State in 
such a manner and to such an 
extent as to be subject to suit 
therein. 


“Registration consists merely of 
certifying to the Commission the 
name and address of a resident 
agent and a mailing address. 
Service of process upon the resi- 
dent agent is to bind the corpora- 
tion in any action ‘in which it is 
subject to suit in this State’ (Sec- 
tion 119(a)); the mailing address 
is to be used in cases of sub- 
stituted service (Section 108(a)). 

“The meaning of the phrase 
‘doing business’ in a statute de- 
pends upon the purpose of the 
statute in which it is used. The 
purpose of the registration re- 
quirement is to facilitate service 
of process in actions in which the 
corporation is subject to suit in 
this State. Accordingly, we inter- 
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pret the phrase ‘doing interstate 
or foreign business’ to mean ‘doing 
interstate or foreign business in 
such a manner and to such an 
extent that the corporation is sub- 
ject to suit in this State’.” 


The question has been raised as 
to whether registration as a for- 
eign corporation engaged in inter- 
state business in Maryland would 
of itself subject such a corporation 
to franchise or income taxes in 
that state. In Matson Navigation 
Company et al. v. State Board of 
Equalization et al., 56 S. Ct. 553, the 
Supreme Court of the United States 
said in 1936: “A foreign corpora- 
tion whose sole business in Cali- 
fornia is interstate and foreign 
commerce cannot be subjected to 
the tax in question. Alpha Cement 
Co. v. Massachusetts, 268 U. S. 203, 
216 et seq. Anglo-Chilean Corp. v. 
Alabama, 288 U. S. 218.” The 
“tax in question” was the Cali- 
fornia franchise tax, based on net 
income. In his opinion of Novem- 
ber 4, 1937, the Attorney General 
of Maryland also said: 

“We find nothing in the statute 
to indicate that a corporation 
doing only an interstate or for- 
eign business would, by register- 
ing, subject itself to any taxes or 
other liabilities to which it would 


not be subject if it had not reg- 
istered.” 
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Domestic Corporations 
California. 

Inspection of books permitted where evidence fails to establish 
ulterior purpose in seeking inspection. Plaintiff, a stockholder in 
defendant company, sought in this action to compel the individual 
defendants, as officers of the corporation, to permit her to inspect 
the register of the company and make extracts from it. When the 
demand had been first made, she had been furnished with a statement, 
certified by the secretary, containing the names of the officers and 
directors and the amount of shares owned by each and she had been 
denied permission to examine and make extracts from the share 
register, containing approximately one thousand names. Defend- 
ants wh their answer alleged plaintiff desired the information appear- 
ing in the register in order to carry out a plan designed to result in 
serious detriment to and harassment of the company, an allegation 
which the plaintiff in this appeal denied. The District Court of 
Appeal, Second District, Division 2, after referring to section 355 
of the Civil Code as amended, giving a shareholder the right to 
examine the share register upon written demand, an inspection 
including the right to make extracts, “for a purpose reasonably 
related to his interests as a shareholder,” found that the evidence 
did not establish that the information was desired for an ulterior 
purpose and a judgment for the plaintiff was ordered. Gilmore v. 
Emsco Derrick & Equipment Co. et al., 70 P. (2d) 251. Commerce 
Clearing House Court Decisions Reporting Service Requisition 
No. 182073. Irvin C. Louis and H. B. Pool of Los Angeles, for 
appellant. Swanwick, Donnelly & Proudfit and Tom Henderson of 
Los Angeles for respondents. 





Delaware. 


Dividends may be made cumulative by charter without the employ- 
ment of the word “cumulative.” In construing the provisions of a 
charter which described dividends as cumulative, although not using 
the word “cumulative,” the Court of Chancery, New Castle County, 
referred to a clause of section 13 of the General Corporation Law 
as it existed in 1919 to the effect that “preferred dividends may be 
made cumulative,” and ruled: “Any language which describes with 
sufficient clarity that the dividends are to be cumulative, no matter 
what its phraseology may be, satisfies the clause.” Garrett v. Edge 
Moor Iron Company, Court of Chancery, New Castle County, July 22, 
1937. Commerce Clearing House Court Decisions Reporting Service 
Requisition No. 181984; 194 A. 15. James H. Hughes, Jr., of Ward 
| aver, for the receivers. Robert H. Richards and Robert H. 
Richards, i of Richards, Layton & Finger, for preferred stock- 
holders. euben Satterthwaite, Jr., of Satterthwaite and Fuld, 
William S. Satterthwaite, Hugh M. Morris and Ivan Culbertson, 
for sundry common stockholders. 
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Delaware—(continued) 


Seizure by foreign attachment of shares purported to be those of 
a non-resjdent, standing in names of alleged nominees, held a denial 
of due process. Plaintiff, after obtaining a default judgment against 
defendant, a non-resident of Delaware, endeavored by foreign attach- 
ment to seize shares in a corporation said to be those of defendant, 
but standing in the names of alleged nominees. The Delaware 
Supreme Court, in reversing a judgment for plaintiff, remarked: 
“All mesne process in the form of attachment of tangibles and 
garnishment of intangible credits is capable of great abuse resulting 
in injustice where, as under our law, no notice is provided for other 
than that of seizure in the case of attachments, and summons in the 
case of garnishments. The same may be said with respect to the 
attachment of stock, or rights or interests therein, of those whose 
names appear on the corporate books as being the owners. To 
uphold the statute as constituting due process of law as applied to 
the species of property attached here, and in the circumstances 
existing would mark it as one standing conspicuously apart in the 
field of execution as harsh, oppressive and dangerous in its operation. 
As applied to the facts of the case, it ignored those safeguards of 
notice to the defendant which are designed to afford a reasonable 
opportunity to appear and defend before judgment, and, therefore, 
due process of law was denied.” Sportuno, Adm’r, et al. v. Woods, 
Delaware Supreme Court, June 15, 1937. Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 180527. John 
Biggs, Jr., and C. Stewart Lynch of Wilmington, (David F. Brad 
and Kenneth F. Simpson of New York, counsel), for the plaintiffs 
in error. Richards, Layton & Finger of Wilmington, (Davis, Polk, 
Wardwell, Gardiner & Reed of New York, counsel), for defendant 
in error. Hugh M. Morris and George B. Pearson of Wilmington, 
amici curiae. 

A derivative action may not be instituted by stockholders of a 
defunct corporation. A Delaware corporation had forfeited its 
charter in 1933 for failure to pay its franchise taxes. Several months 
after the forfeiture, minority stockholders brought this derivative 
action against the company’s former officers and directors and others 
in a United States District Court in Texas, alleging collusion to 
defraud the corporation. The court granted a motion to dismiss 
the suit, pointing out that “the plaintiffs are not stockholders. They 
class themselves as stockholders, but there can be no stockholders 
after a Delaware corporation is dissolved, as this one was. They 
are just as effectively dead as the corporation is dead. The stock 
dies with the corporation, and the rights of the stockholders, as 
such, are gone.” W. G. Arn et al. v. The Bradshaw Oil & Gas Com- 
pany et al., United States District Court, Northern District of Texas, 
Amarillo Division, July 14, 1937. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 185637. (Note: We 
are informed that an appeal has been taken in this case to the Circuit 
Court of Appeals.) 
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Kentucky. 


Where two factions within corporation hold equal voting power, 
resulting in a deadlock, this situation alone does not furnish grounds 
for appointment of receiver or decree dissolving corporation. The 
stockholders as well as the directors of a corporation were dead- 
locked, that is, the stock was equally divided between two of the 
directors and stockholders, acting together, and the other two direc- 
tors and stockholders doing likewise, so that no change in the 
management of the corporate affairs could be made as long as that 
situation existed. The Court of Appeals of Kentucky ruled that 
such a situation will not alone and of itself furnish grounds for the 
appointment of a receiver, or for dissolution of the corporation. 
Reid Drug Co. et al. v. Salyer et al., 105 S. W. (2d) 625. Craft & 
Stanfill of Hazard and Bailey D. Berry of Lexington, for appellants. 
T. E. Moore of Hazard, for appellees. 


Michigan. 

A stockholder’s derivative action may be summarily dismissed 
where his title to shares is lost during pendency of suit. Fourteen 
months after the institution of suit by a shareholder in his derivative 
right on behalf of the corporation, his shares were levied upon and 
sold at execution sale, the action being still pending. The Supreme 
Court of Michigan upheld the lower court in its dismissal of the 
bill of complaint, saying: “The title to plaintiff’s stock having 
passed from him during the pendency of suit, defendants had a 
right to a dismissal of the bill.” Polish American Publishing Co. of 
Detroit v. Wojcik et al., 273 N. W. 771. Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 179017. 
Cyrowski, Cyrowski & Cyrowski of Detroit (Ernest P. LaJoie of 
Detroit, and John K. Scheusler of Dearborn, of counsel), for appel- 


lant. John McNeil Burns (Cyril E. Bailey and Joseph B. Becken- 
stein, of counsel), of Detroit, for appellees. 


Minnesota. 





Amendment of charter of cooperative wholesale oil corporation so 
as to authorize it to engage in any mercantile, jobbing, mining, man- 
ufacturing or mechanical business on the cooperative plan, held a 
fundamental alteration not authorized by statute. The charter of 
plaintiff cooperative wholesale oil corporation had been amended so 
as to add purposes which would permit it to engage in “any mer- 
cantile, jobbing, wholesale and retail, mining, manufacturing or 
mechanical business on the cooperative plan.” Subsequent to the 
amendment goods were sold to defendant stockholder under the 
powers granted in the amendments, to which amendment defendant 
had not consented. He now alleges the amendment to be invalid as 
unauthorized by statute. The Minnesota Supreme Court observed: 
“The statute permitting amendments clearly implies that the amend- 
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ments should not change the nature or character of the business. 
It provides that the amendment may be in respect to matters which 
the original articles of incorporation of the same kind might lawfully 
have contained. The words ‘of the same kind’ are a limitation upon 
the power of amendment and indicate that after the amendments 
have been made the corporation must still be of the same kind it was 
originally. The statute does not authorize fundamental changes.” 
“As used in Sec. 7844, the expression, same kind of corporation, does 
not mean simply a cooperative association but a cooperative of the 
same kind as the particular corporation amending its articles. The 
purposes for which the corporation is organized, stated in the articles 
of incorporation, determine what kind of a corporation it is.” “We 
hold that the amendment fundamentally and radically changed the 
purposes and nature of the corporation, was not within the reserved 
power to amend and was illegal as to defendant.” Midland Coopera- 
tive Wholesale v. Range Cooperative Oil Association, 274 N. W. 624. 
Commerce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 182490. Gillette & Meagher of Minneapolis and Wellington 
J. Brown of Duluth, for appellant. J. W. Huhtala of Virginia and 
E. W. Peterson of Eveleth, for respondent. 


, New Jersey. 


Director, having complete directorial management of a “family 
corporation,” held not accountable for withdrawal of its funds in 
absence of formal corporate action or ratification, where creditors 
) and solvency of corporation were not adversely affected. A “family 
corporation” had permitted one of its directors to manage its affairs 
and to make withdrawals of corporate funds from time to time with- 
out formal corporate action or ratification. The Court of Errors 
and Appeals of New Jersey, in an action by a trustee in bankruptcy 
of the company for recovery of the funds withdrawn, found no sug- 
gestion that the withdrawals were made in contemplation of future 
insolvency, or with intent to hinder, delay or defraud creditors. In 
denying a recovery, the court, referring to the managing director, 
said: “To him, as the treasurer and executive head of the business 
and the beneficial holder of the capital stock, they committed the 
absolute directorial management of the business and the exercise of 
all corporate powers; and equity will not, in such circumstances, 
permit them or the corporation, as a distinct entity, to challenge the 
withdrawals so made because not surrounded with all formal requisites, 
if the rights of creditors were not thereby transgressed.” Whitfield 
v. Kern et al., 192 A. 48. Abraham M. Herman of Orange, for appel- 
lants. Jacob Lipman (George H. Rosenstein, of counsel) of Newark, 
for respondent. 


, 
t New York. 
; 


A corporation formed by an Act of Congress is not a “foreign” 
corporation when in the State of New York, but has the attributes 
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of a domestic corporation. The Home Owners’ Loan Corporation, 
formed by an Act of Congress, sought to foreclose a mortgage given 
to it by defendant. One defense was that the corporation had never 
acquired a legal right to do business in the State of New York under 
sections 27, 144 and 145 of the Banking Law requiring a foreign 
banking corporation to apply for and obtain a certificate from the 
Superintendent of Banks authorizing such a corporation to do busi- 
ness in the state. The Supreme Court of New York, Onondaga 
County, said: “The question here resolves itself into the specific 
question of what is a foreign corporation. The answer to this would 
seem to be implied in section 7, subdivision 7, of the Civil Practice 
Act, which states that a ‘domestic corporation’ is one located in this 
state and created by or under the laws of this state or by or under 
the laws of the United States. The definition of a ‘foreign corpora- 
tion’ found in volume 14-a, section 3922, Corpus Juris, states that a 
‘foreign corporation’ is one created by or under the laws of another 
state or the American Union or by or under the laws of a foreign 
country. Section 3924 in said volume of Corpus Juris states that a 
corporation duly formed by an act of Congress is not a foreign cor- 
poration any more than an act of Congress is a foreign law. The 
facts in this case bring this plaintiff well within these definitions, and 
it is clear to me that the plaintiff is not a foreign corporation but, 
for the purpose of this action, has the attributes of a domestic cor- 
poration.” Home Owners’ Loan Corporation v. Barone et al., 298 
N. Y. S. 531. Irving J. Higbee of Syracuse, for plaintiff. Rulison, 
Parker & Ryan of Syracuse, for defendants. (N. Y. CT, { 59-003.) 


Rhode Island. 


Where a corporation is sued by an individual, the proper venue is 
in county in which the corporation’s charter indicates it is located. 
The Supreme Court of Rhode Island holds that, under sec. 3, ch. 333, 
Gen. Laws, 1923, where an action is brought in the superior court 
against a corporation, and “where the record shows, as in the instant 
case, that the plaintiff dwells in the county in which the defendant 
corporation is located by its charter, then the only proper venue for 
such action is in that county.” Van Alstyne v. Short Line, Inc., 192 
A. 479. Fergus J. McOsker of Providence, for plaintiff. Hinckley, 
Allen, Tillinghast & Wheeler and Harold A. Andrews of Providence, 
for defendant. 


Foreign Corporations 


Illinois. 
Foreign newspaper corporation, maintaining office for convenience 
of its reporters in state and not for purposes of soliciting business, 
held not doing business so as to be subject to service of process. A 


Missouri corporation established an office in Illinois as headquarters 
for its reporters who gathered news in that state. It had no advertis- 
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ing solicitors permanently located in Illinois, although from time to 
time solicitors came into the state from Missouri. Defendant’s news- 
paper circulated in Illinois by mail and through independent dealers. 
Under these facts the United States District Court, Eastern District 
of Illinois, held defendant was not doing business in Illinois in a 
manner to render it amenable to service of process in that state. 
Hylsky v. Globe Democrat Publishing Co.,* United States District Court, 
Eastern District of Illinois, October 6, 1937. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 183879. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois volume, page 508. 


Iowa. 


An isolated act does not constitute doing business. Defendant 
foreign corporation in 1929 sent a representative into Iowa to assist 
in effecting the sale of lumber belonging to another company which 
had been treated by defendant. This was defendant’s only activity 
in Iowa at any time. This action was brought to recover for alleged 
defects in the material sold, a default judgment having been had 
against the company supplying the lumber. Defendant seeks to 
have service of process upon the Secretary of State as its agent, under 
section 8421 of the Code set aside. “We conclude from an examina- 
tion of the whole record,” said the Supreme Court of Iowa, “that as 
the statute by its terms only applies to a corporation ‘doing business’ 
in Iowa, that it has no application to the appellee, defendant, for 
it was not engaged in doing business in Iowa within the meaning 
of such statute. It had no office in Iowa, it had no representative in 
Iowa; it had, at best, only one transaction in Iowa, and that is the 
sale of the timber to plaintiff, if we take the allegations of the petition 
to be true. So it was not doing business in Iowa so as to be subject 
to the provisions of either section 8420 or subsection 6 of section 
8421.” Keokuk & Hamilton Bridge Co. v. Curtin-Howe Company 
et al.,* 274 N. W. 78. J. O. Boyd of Keokuk, for appellant. Hol- 
lingsworth & Hollingsworth of Keokuk, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Towa volume, page 516. 


Massachusetts. 


Activities of foreign corporation’s agent at motor show, coupled 
with taking of orders and disposition of cars in State, held doing 
business for purpose of service of process. The Supreme Judicial 
Court of Massachusetts holds service upon a foreign motor car cor- 
poration valid where it was shown that it had an agent resident in 
the state at the time of service, who arranged for the demonstration 
of defendant’s cars at a motor show and disposed of seven cars so 
demonstrated, delivering three to persons in Massachusetts and stor- 
ing the others in the state temporarily before shipment to a dealer 
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An employe’s BUSINESS 
ability is no guarantee that 
he will make a good COR- 
PORATE representative 


Sometimes, when a corporation is being qualified to 
do business in a foreign state and the question of the 
corporate representative is being considered, a com- 
pany official will favor the appointment of one of the 
company’s own employes—perhaps the manager of 
the branch in that state. “Why,” he says, “Jones can 
take care of it all right. He’s one of our best men!” 


But the ability to manage and direct business affairs, 
or the genius for producing goods, or the faculty of 
teaching and inspiring salesmen will as often as not be 
a disadvantage in corporate representation. To a man 
with that type of ability, his company’s business affairs 
—the affairs from which he makes his living—will seem 
the affairs to which his time and energy should be directed ; 
corporate matters can, in his estimation, wait for spare 
moments. 


How different when the corporation’s corporate rep- 
resentation is in the hands of The Corporation Trust 
Company, C T Corporation System and associated 
companies! 


For then notification of taxes to be paid, reports to 
be filed, licenses to be obtained, is not someone’s part- 
time job depending on an individual’s personal methods 
or ideas or personal attention, but is the steady work of 
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a constantly-operating, nation-wide business machine, 
developed and perfected during forty-five years of 
experience in the business of corporate representation. 
And the disposition of process served on the corpora- 
tion in the state is not left to the judgment of a person 
inexperienced in such matters or unacquainted with 
their importance; all communications are automatically 
forwarded in such a way and to such an address as have 
been arranged for in advance by the corporation’s attor- 
ney for each kind. 


A corporation’s business in a foreign state requires 
clean, clear corporate status there. To spare no expense 
or effort in providing for business representation in a 
state and then attempt to economize on corporate repre- 
sentation is not sound policy. 


Attorneys for more than 10,000 corporations in this 
country have chosen safe, reliable corporate representa- 
tion by The Corporation Trust Company, C T Corpo- 
ration System and associated companies. 


THE COREQRATION TRUST COMPANY 
@ TE CORRORATION SYSTEM: 


ASSOCIATED COMPANIES 


Albany, N. Y., 158 State os Kansas Oity, 926 Grand Avenue 
Atlanta. 57 Forsyth St.. N. W. Los Angeles, 510 8. Spring St. 
Baltimore. Md., 10 Light Street Minneapolis, 409 Second Ave. 8S. 
Boston, 10 Post Office Square [O1C) .N. ¥., 120 Broadway 
Buffalo, N. ¥., 295 Main Street ©'") philadelphia, 123 S. Broad St. 
Chicago, 208 South La Salle St. Pittsburgh, 535 Smithfield St. 
Cincinnati, 441 Vine Street Portland, 443 Congress Street 
Cleveland, 925 Euclid Avenue San Francisco,220Montgom’ ySt. 
D Tex.. 1309 Main Street Seattle. 821 Second Avenue 
Detroit. 719 Griswold Street St. Louis, Mo., 415 Pine Street 
Dover, Del., 30 Dover Green Washington, 1329 E St.. N. W. 
Jersey City. 15 Exchange Place Wilmington, 100 West 10th St. 
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in Connecticut. Orders were also taken at the show from Massachusetts 
dealers. Other negotiations were carried on with dealers and auto- 
mobile purchasers in Massachusetts relative to defendant’s cars. “In 
our opinion,” said the court, “these facts taken together are sufficient 
to warrant the inference that the defendant, when the service was 
made, was engaged in business here within the meaning of G. L. 
(Ter. Ed.) c. 223, § 38, and that under the general controlling prin- 
ciples of law it had submitted itself to the jurisdiction of this Com- 
monwealth.” Atlantic National Bank of Boston v. Hupp Motor Car 
Corporation et al.,* 10 N. E. (2d) 131. S.C. Rand and M. Jenckes of 
Boston, for plaintiff. J.T. Noonan of Boston, for Hupp Motor Car 
Corporation. Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 183181. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts volume, page 501. 






Michigan. 


Sale in interstate commerce of fabricated woodwork of intricate 
design, requiring installation by skilled workmen, held not doing 
business. Plaintiff, an Illinois corporation, under an Illinois con- 
tract, agreed to plan, design, furnish blue prints, fabricate, manu- 
facture, ship, and install special woodwork for defendant. Suit to 
recover damages was brought for a breach of the contract by the 
defendant, who contended recovery was precluded because the con- 
tract required plaintiff to carry on business in Michigan, which it was 
not authorized to do. The Supreme Court of Michigan, affirming a 
judgment for plaintiff, said: “The contract called for a finished 
result of highly technical work, with a one-year guarantee, and it 
fairly appears that, without installation by skilled workmen from 
plaintiff’s factory, the contract would not have been made. The 
fabricated woodwork was to be of a special and intricate design 
and to be wholly manufactured at the factory in Illinois. The in- 
stallation of such specially designed woodwork was a relevant and 
essential incidence, and the contract, as a whole, was within the 
protection of interstate commerce.” Moline Furniture Works v. Club 
Holding Co.,* 274 N. W. 338. Monaghan, Crowley, Clark & Kellogg 
(E. T. Kelley, of counsel) of Detroit, for appellant. Alfred Lindbloom 
of Detroit, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Michigan volume, page 144 





Foreign corporation’s issuance of license for use of its patented 
method of waving hair to Michigan licensee, held not doing business. 
Where alleged service upon defendant foreign corporation was made 
upon a person said to be its Michigan representative, but the cor- 
poration by affidavit of its secretary stated it was not transacting, 
and never had transacted intrastate business in Michigan, and that 
it merely received applications from Michigan customers at its New 
York office for licenses to use its patented method of permanently 
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waving human hair and the devices and materials used in that con- 
nection, sending the licenses by mail to Michigan, defendant having 
nc office, employee, warehouse, stock of goods or property in Michigan, 
the Michigan Supreme Court ordered the service set aside. Foster 
v. Kampmann et al.,* Michigan Supreme Court, October 4, 1937. 
Commerce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 183487. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Michigan volume, page 143. 


New York. 


A foreign corporation, maintaining its executive office in New 
York City, is held to be subject to service of process there under the 
Clayton Act. Ina suit against several corporations under the Federal 
Antitrust Laws, one of the defendants, a Canadian corporation, 
resisted service of process upon it on the ground that it was not 
amenable to service. The court quoted section 12 of the Clayton Act 
which permitted suit to be brought against a corporation “in any 
district wherein it may be found or transacts business.” The service 
had been made upon the company’s president at its office in New 
York City, which the company stated it maintained for convenience 
and that “no domestic, interstate or business local to the United 
States whatsoever is transacted there.” The evidence showed that 
the maim or executive functions of the company were performed at 
the New York office by three officers and ten employes, although the 
administrative and corporate functions were carried on elsewhere. 
The court concluded these activities constituted transacting business 
so that the corporation might be considered as “found” in the judicial 
district within the meaning of the section of the Clayton Act so as to 
be subject to process. United States of America v. Aluminum Company 
of America et al.,* United States District Court, Southern District of 
New York, July 16, 1937. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 181694. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 232. 

Transaction of interstate business by an unlicensed foreign cor- 

ration, coupled with presence of its president in state as director of 
its subsidiary, held not doing business so as to justify service of 
process. An Indiana corporation maintained a sales representative 
in New York who solicited orders which were sent to a point outside 
the state for approval and execution. In addition, three directors of 
the company visited New York regularly to attend, as directors, 
meetings of the board of a subsidiary having its principal office in 
New York City. One of these was the president of the Indiana 
company. Service of process was made upon the Indiana corporation 
by delivery to its president while in New York. This the Supreme 
Court, Special Term, New York County, ordered set aside as ineffec- 
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tive to give jurisdiction over the Indiana company, on the ground 
that orders solicited in New York which were subject to acceptance 
or refusal at an office outside the state, together with the corpora- 
tion’s activities in New York as a controlling stockholder of its 
subsidiary, did not bring the Indiana company within the state so as 
to subject it to service of process. Blaustein et al. v. Pan American 
Petroleum & Transport Co. et al.,* 297 N. Y. S. 539. Hughes, Schurman 
& Dwight (Richard E. Dwight, Ralph S. Harris, John Fletcher 
Caskey and Frederick W. P. Lorenzen, of counsel) of New York 
City, for defendant Standard Oil Co. (Indiana), appearing specially 
for the motion. Winthrop, Stimson, Putnam & Roberts (Henry L. 


Stimson and Allen T. Klots, of counsel) of New York City, for 
plaintiffs. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 222. 


rporation formed to acquire an individual’s business held not 
entitled to establish claims arising prior to incorporation. The plain- 
tiff, an Iowa corporation, was incorporated in January, 1930, taking 
over the business of an individual in Iowa who had operated under 
contracts with the defendant prior to the incorporation of plaintiff. 
As to plaintiff’s assertion of a right to recover under such contracts, 
the court, the Supreme Court, Appellate Division, Fourth Depart- 
ment, found it “difficult to conceive how the plaintiff, which was not 
in existence until January, 1930, and which never had any contractual 
relation with the defendant until April 8, 1930, is entitled to any part 
of such recovery accruing prior to the latter date.” Referring to the 
individual whose business had been taken over, the court continued: 
“The plaintiff is a separate legal entity from Mr. Kimmel, and in fact 
from its own stockholders, officers, and directors. Except as we may 
infer from the fact that Mr. Kimmel signed the name of the plaintiff 
to the last two distributor’s agreements as its president and treasurer, 
there is no evidence in the case to connect him with the corporation. 
The suggestion of counsel that Mr. Kimmel and the plaintiff are one 
and the same being, or that plaintiff took over Kimmel’s rights under 
the first three distributor’s agreements by virtue of the provisions of 
section 90 of the Stock Corporation Law has no force. There has 
been no consolidation of corporations here. Besides, plaintiff is an 
Iowa corporation, and is in no way affected by the statutes of this 
state, except as to its right to do business here. There is no evidence 
from which it could be said that the plaintiff has succeeded, by 
assignment or otherwise, to any claim of Kimmel, or that it has the 
right to recover on any theory for anything which happened prior to 
April 8, 1930.” Electric Equipment Corporation v. Delco Appliance 
Corporation, 297 N. Y. S. 498. J. Sawyer Fitch of Rochester, for 
appellant. Arthur V. D. Chamberlain of Rochester, for respondent. 
Mere maintenance of small office for accommodation of resident 
buyers held not “doing business” for the purpose of service of process. 
In Co-Ed Dresses, Inc. v. City of Paris Drygoods Co., the United States 
District Court, Southern District of New York, said: “In this case 
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the defendant merely maintained a small office in New York for the 
purpose of accommodating resident buyers of merchandise for the 
defendant’s store in San Francisco. There was no general business 
done here; nothing was sold here; and except for petty disburse- 
ments, which were handled through a small local bank account, all 
payments were made from the main office in San Francisco. I do not 
think this was enough to bring the defendant here for the purpose of 
suit.” A motion to vacate the service of process was granted. Co-Ed 
Dresses, Inc. v. City of Paris Drygoods Co.,* United States District 
Court, Southern District of New York, September 28, 1937. Com- 
merce Clearing House Court Decisions Reporting Service Requisition 


No. 183615. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 237. 

Maintenance of office in state, in charge of agent having authority 
to complete contracts, coupled with servicing, repairing and replac- 
ing of equipment sold, held doing business for purposes of service of 
process. Defendant foreign company sought to have service of 
process upon it set aside on the ground that it was not doing business 
in New York. The Supreme Court, Special Term, Kings County, 
held the service valid, however, upon evidence that defendant main- 
tained an office in New York City in charge of an agent upon whom 
the service had been made, this agent having authority to close con- 
tracts without referring them to the principal office of the corporation 
in another state. In its advertising matter, the company held itself 
out as having an office in a large number of cities, New York among 
them, in which it furnished engineering services to customers, such 
as helping them work out their storage and material handling problems, 
making inspections of equipment sold and replacing or repairing it, 
pursuant to its guaranty. The court stressed the use of a letterhead 
bearing the company’s name, together with the name of the person, 
as agent, upon whom service had been had in this action. “Upon all 
of the evidence the court is satisfied that the defendant was doing 
business within the State of New York in such a manner as to confer 
jurisdiction upon the courts of this state over it, and that John 
Bebbington, for the purpose of service of process, was a managing 
agent of the defendant at the time the summons in this action was 
served on him.” Martin v. Barrett-Cravens Co.,* 298 N. Y. S. 101. 
John D. Mastaglio (Alvin C. Cass and Jacques W. Bacal, of counsel), 
of New York City, for plaintiff. Benjamin C. Loder (Albert R. 
Eberlein, of counsel), of New York City, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 227. 


Oklahoma. 


If defendant wishes to use the failure of a foreign corporation to be 
registered as a defense, he must also allege why it was necessary for 





66 The Corporation Journal 


it to be registered. In an action to foreclose a mortgage, where an 
unlicensed foreign corporation sought the foreclosure, the defendant 
alleged, as a defense, merely the fact that the foreign corporation had 
failed to register as such, failing to indicate why it was required to 
register. The Supreme Court of Oklahoma ruled in favor of the 
foreign corporation on the ground that it would not be presumed that 
the law had been violated until it is so alleged. Barham et al. v. 
Gilbert et al., 64 P. (2d) 862. S. A. Horton of Oklahoma City, for 
plaintiffs in error. A. K. Little of Oklahoma City, for defendants in 
error. 


Taxation 
Kentucky. 


State Income Tax Law held constitutional. In a case involving 
the validity of the State Income Tax Law (Chapter 7, Laws 1936, 
Third Extraordinary Session), inasmuch as the regular members of 
the Kentucky Court of Appeals declined to sit, the Governor appointed 
a Special Court of Appeals to hear the appeal, consisting of the fol- 
lowing practicing attorneys of the State: James W. Cammack, as 
Chief Justice, and D. Bernard Coughlin, Frank Daugherty, Richard 
Priest Dietzman, Noel Harper, W. F. McMurray and Henry R. 
Prewitt, as associate justices. After an examination of the nature 
of the income tax and the history of legislation of that type, the court 
observed that the power to tax, save as limited by the State Constitu- 
tion, is inherent in the State and is unlimited. There was no restric- 
tion placed in the Constitution upon the enactment of an income tax 
by the State legislature and the court, regarding the tax as a true 
income tax and not a property tax, held the legislation constitutional. 
Reynolds Metals Co. et al. v. James W. Martin et al.,* Special Kentucky 
Court of Appeals, June 23, 1937. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 180186; 269 Ky. 378, 
107 S. W. (2d) 251. Appeal filed in the Supreme Court of the United 
States, October 8, 1937; Docket No. 491. Affirmed, per curiam opin- 
ion, November 8, 1937. (See page 67.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Kentucky volume, page 1506. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Kentucky. Docket No. 491. Reynolds Metals Company et al. v. 
Martin et al., 269 Ky. 378, 107 S. W. (2d) 251. (The Corporation Journal, 
December, 1937, page 66.) Constitutionality of Kentucky State Income 
Tax Law. Appeal filed, October 8, 1937. November 8, 1937, “Per 
curiam: The appeal herein is dismissed for the want of a substantial 
federal question. Southwestern Oil Co. v. Texas, 217 U. S. 114, 122, 
123; Louisville Gas Co. v. Coleman, 277 U. S. 32, 40; Tax Commis- 
sioners v. a 283 U. S. 527, 537; Union Building Corp. v. Conway, 

- 299 U. S. 


Vircinta. Docket No. 1. The Atlantic Refining Company v. Com- 
monwealth of Virginia, 183 S. E.243. (The Corporation Journal, March, 
1936, page 136.) Validity of foreign corporation entrance fee. Appeal 
filed April 24, 1936. Jurisdiction postponed to hearing of case on its 
merits, May 18, 1936. Argument concluded October 22, 1936. Restored 
to the docket for reargument and continued, to the October Term, 1937, 
June 1, 1937. Reargued, October 11, 1937. Affirmed November 8, 1937. 


* Data compiled from CCH U. S. Supreme Court Service, 1937-1938. 
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Regulations and Rulings 


Arizona—The Attorney General, in an opinion to the State Tax 
Commission, has ruled that “the sales tax is to be paid upon the gross 
income or gross receipts from a business, which includes amounts 
previously paid as luxury taxes, as well as all other taxes.” (Arizona 
Corporation Tax (CT) Service, J 7882.) 

Ipano—The Income Tax Department has issued a regulation per- 
mitting as deductions, in computing the State income tax, the tax 
imposed on employers under Section 804 of the Federal Law for Old 
Age Assistance purposes, the tax imposed on employers under Sec- 
tion 901 of the Federal Law for Unemployment Insurance purposes 
and the contributions provided for under the State Unemployment 
Insurance Statute. The regulation also indicates that the tax imposed 
on employees under Section 801 of the Federal Law for Old Age 
Assistance purposes is not deductible in computing the State income 
tax. (Idaho CT, page 1251.) 

InpIANA—The State Board of Tax Commissioners has indicated 
that Indiana corporations having their principal offices in that state 
are required to affix intangible tax stamps on conditional sales con- 
tracts growing out of sales to non-residents. (Indiana CT, { 2995.) 

Kentucxy—Distilleries are not liable for the 3% gross receipts 
tax on electrical current used for lighting and operating elevators in 
storage and aging warehouses, under an opinion recently rendered 
by the Attorney General to the Commissioner of Revenue. (Kentucky 
CT, J 85-002.) 

Loutstana—A company transporting its own oil within the state 
is not subject to the public utility license tax imposed by Act No. 26, 
L. 1935, 2nd Extra Session. (Opinion of Attorney General to Collector 
of Revenue, Louisiana CT { 86-010.) 

Micuican—In the computation of the privilege tax, all items 
exclusively used in interstate commerce should be located in the “With- 
out Michigan” column of the form. (Ruling of Corporation and Securi- 
ties Commission, Michigan CT, { 1404.) 

Montana—Foreign corporations filing certificates of increase of 
capital stock or certificates of continuation of corporate existence must 
pay to the Secretary of State fees based on such portion of the increase 
of capital stock as is applicable to the State of Montana. (Opinion of 
Attorney General rendered to the Secretary of State, Montana CT, { .408.) 

New Mexico—Taxes paid by employers and employees for Old 
Age Assistance and Unemployment Insurance may be deducted in 
computing net income under the State Income Tax Law. (Opinion 
given to the Commissioner of Revenue by the Attorney General, 
New Mexico CT, § 1541.) 

Utan—tThe Attorney General has expressed the view that where 
a domestic corporation has not paid its taxes as required by law for 
more than two years, constituting a non-user of its franchise, a foreign 
corporation may be qualified to do business in the state under the 
name of the previous domestic corporation. (Utah CT, J 1517.) 
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Some Important Matters for 
December and January 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Bulletins of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding 
state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corpora- 
tion Trust Company or C T Corporation System. 

AvtaBaMa—Annual Application Fee for permit to do business due on 
or before February 1——Domestic and Foreign Corporations. 

AtasKa—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 

CaLiForNia—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

DeL_awarE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CoLumBpia—Annual Report published and filed between 
January 1 and January 20.—Domestic Corporations. 

Greorcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

Itt1no1s—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

Inp1ana—Quarterly Gross Income Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before January 20.—Domestic and Foreign Corporations. 

Kentucky—Annual Report due on or before February 1.—Domestic 
and Foreign Corporations. 

Loutstana—Annual Report due on or before February 1—Domestic 
Corporations. 

New Jersey—Annual Franchise Tax Report due on or before first 
Tuesday in February.—Domestic Corporations. 

Ox10o—Report to Department of Industrial Relations due during Janu- 
ary.—Domestic and Foreign Corporations. 

Retail Sales Tax Reports due in January.—Domestic and 
Foreign Corporations. 

PENNSYLVaNIa—Report of Unclaimed Dividends, Credits, etc., due in 
January.—Domestic Corporations. 

SoutH Carotina—Annual Statement due on or before January 31.— 
Foreign Corporations. 

Unitep States—Fourth Instalment of Income Tax due on or before 
December 15.—Domestic Corporations and Foreign Corporations 
having an office or place of business in the United States. 

Vermont—List of Stockholders due on or before January 31.— 
Domestic and Foreign Corporations. 

West Vircinta—Quarterly Gross Income and Sales Tax Return and 
Payment due on or before January 30.—Domestic and Foreign 


Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustra- 
tions, the exact steps through which a stock certificate in being transferred 
from one owner to another by an experienced transfer agent—purpose being 
to enable any corporation official to judge more accurately whether or not his 
own company should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 


of Rarden vy. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
loyes as corporate representatives are sometimes left defenseless in personal 
Seemege and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 

ashington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary 
the statutory requirements, procedure and costs of incorporation, completely 
revised to reflect the changes made by the amendments of 1937. 


New Deal Laws of Importance to Corporations. Contains complete 


text of Securities Act of 1933 as amended by Title II of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Exchange Act of 1934; 
and complete text of the amendments approved June 7, 1934 to the Bankruptcy 
Act providing for corporate reorganizations, 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 
ment approved June 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and published in our pamphlet New Deal 
Laws described above); second, two examples of voluntary foo for reorgani- 
zation under the new provisions; and third, two examples of petitions under the 
new provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 


corporations of our own day. A sixteen-page pamphlet for both laymen and 
lawyers. 


Special Report. The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of «different corporations 
with the handling by untrained corporate representatives of such matters as 
service of process, notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 


A 168-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “doin 
business.” The digests are arranged by state, but a Table of Cases and a T ical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When Corporations Cross the Line. A simple explanation of the rea- 


sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 
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Just Published ++: > 
e New Third Edition « 


WINSLOW'S 
MINIMIZING DEATH TAXES 


¢ Revised and Enlarged ¢ 


ARTICULARLY timely is the new Revised and Enlarged 
Edition of this clear and helpful analysis of the exemptions 
and alternatives under inheritance, estate, and gift tax laws. 


New light is thrown on the prospective shrinkage of capital by 
death taxes. Practical yardsticks for gauging merits of pro- 
posed methods of tax relief are given. The effects of the new 
Federal Estate Tax Regulations are carefully reflected. 


Divided into seventeen practical chapters, the discussion covers: 
Inheritance and Estate Tax Problems, Estate Shrinkage and 
Life Expectancy, Cost of Doing Nothing, Life Insurance, 
Offsetting Tax Shrinkage, Annuities, Gifts v. Bequests, Charities, 
Cost of Property Accumulations, etc. 


Now 41 charts, graphs, tables 
Now 144 pages, 6x9, heavy paper covers 
Price: $1 per copy; 10 copies, $8 ; 25 copies, $15. 


ORDER FORM 


Commerce Clearing House, Inc., 
205 W. Monroe St., Chicago 


Send at o copies of the New Third Edition, 
WINSLOW’ S. MINIMIZING DEATH TAXES. Price: $1 per copy; 
10 copies, $8; 25 copies, $15. Remittance in full enclosed. 


OI isis sss casccicinscistcighepis citsslal-ticieais spay sdapacaiicecsalicabaan oat ae eae : 
Attention _..... 
Address . 
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® DALLAS ® DETROIT @ DOVER @ JERSEY CITY © NEW YORE 


ONE 
EXCLUSIVE 
PURPOSE 


A system of twenty-four separate offices, 
staffed by men whose combined experi- 
ence in the business totals more than a 
thousand years . . . spanning the 
country from Maine to Texas, from 
New York to California . . . so wide- 
flung that there is an office in every 
third state—these are the facilities 
maintained by The Corporation Trust 
Company, C T Corporation System and 
associated companies for this one exclu- 
sive purpose: the assistance of attorneys 
in the organization, qualification and 
corporate representation of their cor- 
poration clients. 


THE COREQRATION TRUST COMPANY’ 
© T COREORATION, SYSTEM 


Albany. N. Y.. 158 State Street Kansas City. 926 Grand Avenue 
-Los Angeles. 510 S. Spring St. 

(CTC) Minneapolis. 409 Second Ave. 8. 

ae Tose use 


1. . 
Cincinatti. 441 Vine Street 
Cleveland. 925 Euclid Avene 

reet 


. Tex. 
Detroit, 719 Griswold Street 
Dover. Del.. 30 Dover Green 
Jersey City. 15 Exchange Place 
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